IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM SI NGER : CIVIL ACTI ON
V.

COMM SSI ONER OF | NTERNAL REVENUE SERVI CE

& DEBCORA RI ELLY, DI STRICT DI RECTOR OF :

PHI LADELPHI A DI STRI CT OF THE | NTERNAL :
REVENUE SERVI CE, et al. : NO 99-2783

VEMORANDUM AND ORDER

HUTTON, J. January 7, 2000

Presently before the Court are Defendant the Interna
Revenue Service's (“Defendant” or “IRS’) Motion to Dismss (Docket
No. 3), WlliamSinger's (“Plaintiff”) response thereto (Docket No.
4), and Defendant’s opposition to Plaintiff’s response (Docket No.

5). For the foregoing reasons, said Mtion is GRANTED

| . BACKGROUND

Pro se! Plaintiff sued the Conm ssioner of the Internal
Revenue Service (the “Conm ssioner”) and Debora Relly (“Relly”),
the Director of the Philadelphia District of the IRS, for violation
of the Privacy Act. 5 U S C 8§ 552a. Plaintiff alleges that

defendants violated his rights under the Privacy Act when the IRS

YPlaintiff is proceeding pro se. The Supreme Court, in Haines v. Kerner, 404
U S. 519, 520, 92 S. C. 594, 30 (1972), indicated that pro se plaintiff's conplaints
shoul d be construed liberally. See also Lewis v. Attorney Gen. of the United States,
878 F.2d 714, 722 (3d Cir. 1989)(stating that "[a] pro se [litigant's] pleadings
should be ... construed liberally."). The Court is mindful of the Court’s adnonition
and liberally construes both Plaintiff’s Conplaint and response to the instant Motion
to Dismss.




failed to produce certain docunents requested under the Freedom of
I nformation Act “(FOA"), 5 U S.C. 8 552. The IRS contends that it
fully conplied with each of Plaintiff’s FO A requests. The I RS
acknow edges, however, that the docunents produced in response to
Plaintiff’s second request were sonewhat different from the
docunents produced in response to Plaintiff’s first request. The
difference is denonstrated the figures reported in each response.
The IRS' s second set of responsive docunents contain |arger debt
figures as interest accrued wth the passage of tine between
requests. The IRS filed the instant Motion to Dism ss on July 30,

1999.

1. STANDARD OF REVI EW

A. Legal Standard for Fed. R Civ. P. 12(b)(1) & (2) Motion

Under Rule 12(b)(1), a challenge to a federal court's
subject matter jurisdiction my be brought at any tinme. See

Hal stead v. Mdtorcycle Safety Found., No. 99-2199, 1999 W. 997474,

at *2 (E.D. Pa. Cct. 29, 1999); see also Fed. R Cv. P. 12(b)(1)
(permtting a challenge to subject matter jurisdiction to be nmade
by notion). If the court is |acking subject matter jurisdiction,
the court shall dismss the action. See Fed. R Cv. P. 12(h)(3).
Pursuant to a Rule 12(b)(1) <challenge to subject matter
jurisdiction, the plaintiff bears the burden of proving that the
rel evant  jurisdictional requirenents are satisfied. See

Devel opnent Fin. Corp. v. Al pha Housing & Health Care, 54 F. 3d 156,
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158 (3d Cir. 1995); Mellon Bank (East) PSFS v. Farino, 960 F.2d

1217, 1223 (3d Cr. 1992); Cehling v. St. GCeorge's Sch. of

Medicine, Ltd., 773 F.2d 539, 542 (3d Gir. 1985). A Rule 12(b)(1)

challenge may be either a factual or facial challenge to the

conplaint. See Mourtensen v. First Fed. Savings & Loan Ass'n, 549

F.2d 884, 891 (3d Cr. 1977). "In the case of a factual chall enge,
the court is free to consider and weigh evidence outside the
pl eadi ngs to resol ve factual issues bearing on jurisdiction and to
"satisfy itself as to the existence of its power to hear the

case.'" See ould Elec., Inc. v. United States, No. 99-1130, 1999

W 817719, at *1 (E.D. Pa. Cct. 12, 1999) (quoting Mrtensen, 549
F.2d at 891). Wien the challenge is facial, however, the court
must accept as true all well-pleaded allegations in the conpl aint
and draw reasonable inferences in favor of the plaintiff. See
Mortensen, 549 F.2d at 891. Under Rule 12(b)(1), existence of
di sputed material facts will not preclude the court fromeval uating

the nerits of the jurisdictional claim See Mirtensen, 549 F. 2d at

891.

A Rule 12(b)(2) notion presents a defendant’s chal |l enge
to the court’s exercise of in personamjurisdiction. Such a notion
"requires resolution of factual issues outside the pleadings, i.e.,
whether in personam jurisdiction actually lies." dark v.

Mat sushita Elec. Indus. Co., Ltd., 811 F. Supp. 1061, 1064 (MD.

Pa. 1993)(quoting, Tine Share Vacation Club v. Atlantic Resorts,




Ltd., 735 F.2d 61, 66 n.9 (3d Cir. 1984). It is clear that because
lack of in personamjurisdiction is a waivable defense under Fed.
R Cv. P. 12(h)(1), it is the defendant who nust raise |ack of
personal jurisdiction by filing a notion to dism ss under Fed. R

Cv. P. 12(b)(2). See Santana Prod., Inc. v. Bobrick Washroom

Equip., 14 F. Supp. 2d 710, 712-13 (MD. Pa. 1998). Once the
defense is raised, however, the burden shifts to the plaintiff to
prove that exercise of jurisdiction is permssible through the
production of sworn affidavits or other conpetent evidence. See

Carteret Savings Bank, FA v. Shushan, 954 F.2d 141, 146 (3d Grr.

1992), cert. denied, 506 U S. 817, 113 S. C. 61 (1992). At no

point may a plaintiff rely on the bare pleadings alone in order to
w t hstand a defendant's Rule 12(b)(2) notion to dism ss for | ack of
jurisdiction; once the notion is nmade, the plaintiff nust respond
with actual proofs not nere allegations. See dark, 811 F. Supp.

at 1064.

1. D SCUSSI ON

The |IRS argues that the Court |lacks in personam
jurisdiction over the naned plaintiffs as the Privacy Act does not
authorize private civil actions against individuals for alleged
viol ations  of its provisions. Notwi t hst andi ng  caref ul
consideration of Plaintiff’s Mndatory Judicial Notice of
Plaintiff’s Motion to Strike the Internal Revenue Service' s Mtion

to Dismiss Filed by the Departnment of the Treasury Acting Through
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the Internal Revenue Service and its Representatives’ [sic], the
Court agrees.?

Section 552a(g)(1) of the Privacy Act provides that
“[w henever any agency fails to conply with any other provision of
this section, or any rule pronul gated thereunder, in such a way as
to have an adverse effect on an individual, the individual nmay
bring a civil action against the agency . . . .7 5 US C 8§
552a(g) (1) (D). Therefore, while civil actions may be brought
agai nst an agency, individual officers and enpl oyees of an agency

may not be sued under the Privacy Act. See Chocallo v. Bureau of

Hearings & Appeals, SSA, 548 F. Supp. 1349, 1369 (E.D. Pa. 1982).

Plaintiff names two individuals--the Comm ssioner and
Rielly--as the sole defendants in the instant |lawsuit. The Court
lacks in personam jurisdiction as the Conmmssioner and Relly
cannot be sued under the Privacy Act. Accordingly, Plaintiff’s

Conplaint is dismssed with prejudice pursuant to Rule 12(b)(1).°3

2 Wiile Plaintiff filed a response to the IRS' s Mtion to Disniss

Plaintiff's response is not responsive to the issues raised in Defendant’s Mdtion
First, Plaintiff does not his burden on of showi ng the existence of either in personam
or subject matter jurisdiction. Second, Plaintiff raises matters (e.g., fraud
conspiracy, etc.) not raised in his conplaint. This is prohibited by the federa

Rules of Civil Procedure. Third, Plaintiff proffers specious argunments that are
irrelevant to the instant matter. For exanple, the Court is turned around by
Plaintiff's “hokey pokey” argunent and cannot figure out what said argunment is al
about. (See Pl.’'s Mandatory Judicial Notice of Plaintiff's Mdtion to Strike the
Internal Revenue Service's Mtion to Disnmiss Filed by the Departnent of the Treasury
Acting Through the Internal Revenue Service and its Representatives’ [sic] at T 2).

® Plaintiff's response to Defendant’s Mdtion does not clarify whether or allege

that the IRS is a defendant in this lawsuit. Neverthel ess, assum ng arguendo that
Plaintiff filed the instant action against the IRS, an agency of the federa
governnent, dismissal would still be appropriate. As stated previously, Plaintiff
fails to nmeet his burden of denmpbnstrating that subject matter jurisdiction exists
Second, the IRS twi ce furnished docunents in response to Plaintiff’s FO A requests.
Plaintiff fails to denonstrate that the docunents provided were not responsive to his
requests or that documents were wongly withheld. A federal court only nmay exercise
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To the extent that Plaintiff’s Mandatory Judicial Notice
of Plaintiff’s Mtion to Strike the Internal Revenue Service's
Motion to Dismss Filed by the Departnent of the Treasury Acting
Through the I nternal Revenue Service and its Representatives’ [sic]
requests the extraordinary renmedy of injunctive relief, said
request is denied. Plaintiff does not denonstrate whatsoever that
injunctive relief is either justified, |awful, or appropriate.

An appropriate Order foll ows.

jurisdiction over a Privacy Act or FO A cause of action where the agency inproperly

wi t hhel d agency records. See De Luca v. INS, No. ClV.A 95-6240, 1996 W. 103784, at
*1 (E.D. Pa. March 8, 1996). The record provides the Court with an adequate basis on
which to hold that the IRS conplied with FOA  See Pennsylvania Dept. of Pub. Wlfare
v. United States, No. CIV.A 99-175, 1999 W 1051963, at *1 (WD. Pa. Cct. 12, 1999).
Accordingly, had Plaintiff sued the IRS, the Court would have | acked subject matter
jurisdiction over the suit and dismssal under Rule 12(b)(2) would have been

appropri ate as docurments were not wongly withheld fromPlaintiff.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

W LLI AM SI NGER : CIVIL ACTI ON
V.

COW SSI ONER OF | NTERNAL REVENUE SERVI CE

& DEBCORA RI ELLY, DI STRICT DI RECTOR OF

PHI LADELPHI A DI STRI CT OF THE | NTERNAL :
REVENUE SERVI CE, et al. : NO 99-2783

ORDER

AND NOW this 7th day of January, 2000, wupon
consideration of the Internal Revenue Service's (“Defendant” or
“I'RS”) Mdtion to D smss (Docket No. 3), WIliam Singer’s
(“Plaintiff”) response thereto (Docket No. 4), and Defendant’s
opposition to Plaintiff’s response (Docket No. 5), IT IS HEREBY
ORDERED t hat :

(1) Defendant’s Mdtion to Dismss is GRANTED, and

(2) Plaintiff’s prayer for injunctive relief is DEN ED

W th prejudice.

BY THE COURT:

HERBERT J. HUTTON, J.



